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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorable lon 4, Smith, Chairman
Railroad Commission of Texas
Austin, Texas

Dear Sir: Opinion No., 0-237
Re; lMeaning of fhe se \"at least
one train day" in . 8479,
Re Coe So
This 1s in answer to yp gquest for oul opinion

in regard to article 6479, Ve --u'e_-'. tated Revise civil

ing each week, but never more
coe direction each week day,.
ce fulfill the ninimum reguirements,

nIn the opinion above montioned; the ittorney
ceneral ruled *'that the words “et least one train
a day", as used in Subdivision 2 of irticle 6479,
mean none train a day each way.,m!

"e « o« We have bafore us a sochedule appli-

cable on a railroad braneh line whioch provides for
northbound passenger service over the entire branch

NO COMMUNICATION 15 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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on Mondays, ¥Wednesdeys and ¥ridays, and south-
bound passenger service over the eantire otranch
on Tuesdays, Thursdays end Saturdays; and which
~does not provide for say southbound passenger
sorvice on ifondays, Wednesdays end Fridays, or-
any northbound bvassenger service on Tuesdays,
Thursdays and Saturdays. '

. "Your opinion is requested as to whether
passenger service so provided is suiriciant to
meet the minimum requiremsents of article 647¢
of the Revised Civil Statutes, as azended.v

The statute involved in this question is Section 2 of article
6479, which reads &5 follows

- - wTt ghell be the duty of the Commission to
s66 thut upon each rallrcad in this State carry-
ing passengers for hire thero shall be run at
least one traln each day, Sundays excepted, upon
which passengers shall be hauled; provided, howe
ever, the Commission may, in its discretion,

upon application filed and afier notice and hear- BRI
ing, relax such requirement cs to any raillrosd,
or part, portion or branch thereof, whea in its
opinion, publiic convenience permits of such re-
Jaxation, snd shall relax such requirement when
4%t appears upon such hearing that the runaing of
ope train each day, Sundays excepted, is not
necessary in the rendition of adeguate service to
the public, or that on wny raillroad, or part, or
portion or branch thereof, passenger service as
frequent as one traln esch day, Sundays exoepted,
with the passenyar traffic offered and reasonably
to be expected, does not and will not rpay the
cost of such servive plus a reasonabls return ap-
on the property employed in the rendition of such
service; znd Commission shall furtler rsgulute
passenger train service so as ta reyuire the
stoppace. of suoch trains, for a time sufficient to
receive and let off passengsrs, &t such stations
as may be designated by the Commlsaion; and iv
may further prescribe the number of trains so
orerated each day which shall be rearirsd to stap
at County seat stations; apd if such railroad,

or branch of same shall operzte a gasolinas or
electric motor car over its line, carrying pas-
sencers for hire in this State, such motor c¢ar
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shall be deemed s train within the meaning of
this srticle und shall be subject to and includ-
ed w%thln the provisions hereof." (Underscoring
ours

The question we are asked to decide is whether the
phrase "at least one train each day" means only one train a
day one way or meens one Lraln & day each way.

In 1931, vhen Attorney General gllred's opinion
{by Assistant Elbert Hooper, January 17, 1835l1l), to uhkich you
refer, was written, the statute in question read as follows;

#It shall be the éuty of the Commissioners
to see that, upon every Railroad braanch of same,
carrying passengers for hire in this State, shall
“be run at least one train a day, Sundays excepted,
upon whioh passengorsg shall be hauled, and the
Commissioners shall have no power to relax this

rovision; provided, however, the Commission may,
n its discretion, relsx such regulrement ag to

- any reilrozd in this State Jess than fifty miles

- 4n length and the pross anhual passenger IGVEAUGS
-0of which are less than $3600.C0; and gsalf Commis-
sion shall further regulate passerger train ser-
vice to stop for & time safficlect to reoccive and
let off passengers at such stations as may be
designated by the Commissioner; provided that
four trains each way, cerrying passengers for
hire, 1f so many are run daily, Sundays excepteqd,
ba regquired to stop as aforeseld at all county
geat stations; and 4f such railroad or brench of
same shall operate a gasoline or electric motor
oar over its llne carrylng passengers for hire
in this State, such motor car shall be desemed a
trein within the meaning of this srticle and
shall b6 subjest to and included within the re-
quirements that at least bte run every day, Sun=-
duys axcepted, snd the requiremeat made by the
Cormiessioners us to stopping for a tinme suffl-
cient to receive and let of f passengers at dosig-
nated stations,.”

Attorney General allred's opinion held that the words "at
least one train a day" meant one train a duy each way; and
after c¢lting severel authorities on statutory construction,
the opinion contained language as follows;

gt

oy, i
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*In view of theso autloritiee, we may conslder
tha wivle subjoot of rallroad lepislation, bolng
TMtle 118 of the . Ca ¢ 1928, and cach of its
parts, in deterninin: what construction the lLeglsla-
ture intendsd should be pladed on tho words in question.
A gareful rovicow of the Acts affecting rallroads,
ineluding their preambleg, reveoals in brief, that the
pricury sbject of aulld legislatios iz to prevent dip-
ocrinination and extortion in charges, %o lnsurs reason-
edle frelikt and passenger charges, and to rajuire
sorvice adeguate to noot the neoeds of pasgsengers and
freights uwhlle the regulations sust o reasorable,
they arc adminlstsred for the pulllets convenience
.and necessity above all othor oonsiderations. .

*In this connsction sonsider Article-GSS?. ReGe8e,
19028, whioh provides shat reilroads

", « ¢« shall start ard run thelr cars for the
transportation of passengars ard property at regular
tines to be rixed by public notlice, and shall furclsh
gurficlent sccocmodation for the transportation of all
such pasgsengers and proporty, as shall, within e reason
adle time previous tierets, offer, or be offered for
transportation, at the place of sirrting and at Junotipns
of othoer roeds end «t sidinze ond etopping places satab-
lished for or recolving and dischareing way yassengors
and freisht apd shall take, transport and dlacharge such
passsngers and property at, fros axd to such places, on
the due paymant of the tolla, freight or fere legally
suthorized thorefor. Fallure on the pdart of rallroad
coupanies to comply with thz requirements of thls /xticle
shall he deened an sbuse of thelr »Mohts arnd privileges
and guoh nbusg shall at once e corrected snd Yegulated
by ths Gelilrocad Comnmisiions « « o

mote that by 1ts terms rallroads are rejuired to
accomodate 'sll such passensers and properiy' as ghall
offer thsnoselves, or be offered, for tronsportation.
If the ocastruction your applicant places upoa the words,
fone train a dayt i3 2dopted, tue obleot and rurpose of
Article 63657 would be defeated. A railroad operating a traln
one way oaoh day oould not mecouddate 'All such rasssngers
and property? ofrfered for transportation. Viewed from
the standpelnt of *all such yasgengers and propertyt,
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a railroad operating on such a schedule would

be running a train only every other day, and in
violation of Artiels €479, ss well as irticle
6357, Treating the two statutes prospectively
and glving effect to both, ruilroads are requiresd
by their terms to operate a train a day each way
in order that all passengers and frelght nay be
gocomodated. That these two articles should be
construzd together is supported by the case of
Railroad Commission of Texas, et al vs., Galveston,
Ho &So A R’o CO,.’, 112 3. e 545. 549;“

We are frenk to sey that if the cuestion were an
open one we might reach a different copoclusion from that
stated in ;sttorney Cereral illredts opinion, but in viesw of
that opinion and what has transpired since it was written
. 'we &0 not feel inclined to overrule it.

we are advised that the Railroad Comxmission of
Texes has followed that opinion, that 1t has been uniformly
acqulesced In dy the railroad companies, and that it has
been considered the law by ell persons concerned, continue
ously since it has been written., 3In the case of Noorman v.
Ferrell, Comptroller, 109 Tex. 173, 202 5. W. 727, the Su-
preme Court of Tozas said:

. "igein, sound public policy requires the
solving of mere doubts in favor of the construc=-
tion put upon lsws by the departwments and offi-
ters charged with thelyr administration, . . .

It will be noticed that the statute in question
now reads differently, partioularly in the lust part of the
peragrephk, Crom the way it read in 1831 when ;sttorney Gen-
eral illred!'s opinion was written. Uhe ochuage was mzde in
1933 by Senate 3111 331, Ch. 111, 43rd leglslature. The
part we are conceraned with was not ohangsd except that the
words, *at least one train a. day" were changed to mMat lesst
one train each day", but we belleve that chans» is immsterial.
The materlal changes were in the latter part of the paragraph
after the word »provided,"

Vie vome to this conclusion: ¥When the Legislature
amended this statute in 1933 and dld not saterilly chance
the part of the statute providing for ut least one train s
day, which provision had been previously consirued by the
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Attorney Ceneral as meaning one train a day each way and
enforsed to that offect, we belieove the Legislature intend-
ed for that oconstruction to continue to bs the law. In the
case of Qden v. Gates, 119 Tex. 76, 24 S, ¥W. (2d) 331, the
Commission of «ppeals sald;

wIt muss be presuaed that, wheu tha leglsla-
ture passed the last-numesd statute, 1¢ knew the
commissioner of the land office had interprated
articlo 5326 as nol requiring the applicant for
roeinstatemcnt to pay accrusd interest to ths date
of reinstatament, but only that which was due
under the terns of the contyract whick was being
reinstated. If the Legislature, by the passage
of article 5311b, coztempluted a change rrom the
method in force by the land office, it would no
doubt have made plain its purpose to change the
ruls of construction then being epplied. Not
having done so, it nust be presuwmsd that the
longwcontinued cons truction.of that departament
wag intended to be continued under the provisions

of the later law."

In the ease'bt recallum v. Assoclatoll Retall Credit lsn, &6
8. ¥. (£4) 715 (reversed on other grounds) the Gourt of Civil

Appeals et Austin seld;

: *In the recent case of Oden V. Gates {Tex.
Coz, App.) 24 O, ¥Wa ‘Bd) 381, it was held that

1t would be presumed, abtsent specific language

in an act amending a doubtful statute which a
gepartment. of ths stste government had congtrusd
in a certzin manner for 25 years, to be tks in-
tention of the Lezislature to continue the derart-
mantal construction of the statute.®

It i3 our opinion, and you 2re =5 advised, that you
ghould c¢entinue to follow Attorney geéneral Jllredts opinion
to the eff20t that the phrase in article 8479, R.C.8., saying
wat least one trzain each day" means one train a day euch way,

Yours very truly
' 30, 1940
APPROVEDJUL 0, ATTORNEY CENERL OF TEXAS

ATTORNEY Gmrgpf%‘mf N BY ﬁ/ y %
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Ceoil C. Rotsch
Assistant
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